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x£T 3llftc;r ~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-243-16-17
~ Date 23.02.2017 mNT ffi ~ ~ Date of Issue 2:i?l 2'} }J. _\
~ 31IT!lfql{ . 3TT<JCfff (3llftc;r-l ) ~ '3m ~ '1li51-lc\l&lc; aRT "CIJffif
Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad

Tf

0

Arising out of Order-in-Original No 293/Supdt/STR-MEH/2016 dated 29.01.2016 Issued by:
Superintendent, Central Excise, Din: Mehsana, A'bad-111.

'1l4"1clcf>ci[ / ,fart ar r vi Tr Name & Address of The Appellants/Respondents

M/s. Gujarat Trading Co.

gr 3ftsat orig€ at{ ft anf fr if@alt at srq R~Ra var a raar &:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
followingway :- ·

Rt zca,Ura zrca vi ara gr4l#tu =nrurf@raw at aria
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcrrfn:r~. 1994 cB1" elm 86 # ziafa 3r4ta atf # qr cB1" "GTT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufa 2ftu 4 ft zyca, sq zres vi hara 3rat4 nznf@raw i1.2o, ea sfuzc
cjjA.jj'3U,s,~-;:i-rR, 3l5l-lGIEIIG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani N,agar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) a7flt =urn,f@raw at fafn 3rf@fr, 1994 cB1" elm 86 (1) * ~ ~
hara Pala8, 1o94 a Rm 9(4) aiaf Reiff tpfB ~.t'r- 5 "If 'cfR ~ "If cB1" "GTT
int gar arr fr 3na fg or@a t mt{ @hurt 4 h# aft arf;
(67i ya qmf1a #Re etf) sh mer faen # nu@ear at urafl fer e, ai # if

· a14Ra 2a ?a a zn4gt cB" gr1 «fzr a aif@a ?a rue # T -ij 'Gfm ~ c#l"
l=fTTl" , &TM c#l" l=fTTl" 3ITT C111Tm ·Tnr ftu; 5 ar zuT m & asi 6; 1ooo /- ffi ~
mrfr I 'Gfm ~ c#l" l=fTTl" , &TM c#l" ir 3jan mnr u#fr ug 5 al I1 50 al T "ITT m ~
5000 /- 'PM ~ mrfr I 'Gfm ~ c#l" l=fTTl" , &TM c#l" ir 3it amnzn mar if T, 50 4T UT
Ura Gnat ? asi T; 1000o/- #) 3w# zft
(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Ba_nk of the place where the bench of Tribunal is situated.



(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.
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(iii) fcrct'n:r~.1994 cGi" tfRT 86 cGi" ~-tl"RT (2~) cf> ~ 3ll-frc;r ~ Pl<-11-11qcR!, 1994 cf> ~ 9 (2~) cf>
sifa ferffRa -cpr:r g.).7 a8l u #ft vi s# rrer snga, a4tu gr ge/ agar, #tu rd ye
(3ll-frc;r) cf> ~ cGi" ~ ( fflmfr uR Nlfr) 3# mgr/arzun sgar srerar sr 3rrzga, #€hr Ura ye,
3rqi#tu znrznrf@raw at area a a fer ?a gy vi vi #tua zeaa/ mgr, h€tusn ye gr
uRa 3rat #1 #Rau ehft I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. zaenrisitfer urarru zyca afefu, 1975 cGi" mIT "qx~-1 sifa ReufRa fg 3gar rr?r vi
~~cf>~ cGi" Nd "qx xii" 6.50/- "Cf'H c!)T urzaru zgca feas am sir a1Reg I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee

· Act, 1975, as amended.

3. #tar zye, Tr zyeen vi hara 3rat4ta nzf@raw (a7ff@f@) Parara1, 1ss2 ffa vi 3r fflfmf l'!flIBf
a) aRfhdaa fuii 6t 31N 'lfr tllFl~ fcl;m \JITfil %1

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tmr srca, #c4tr3er srcs vi aars a4l#hr qf@rawr (fr4a a vf 3fCftm t- mmrr #~ 3c'C[Tq ~n;:q;.:, .:, .:,

3rf@)fGqH, &gy r nrr 3ow a3ii fa#tzr(Gica-2) 3f@0Gr 2rg(&g #t visas) faai: e&.ea&g st #t
fa#hr a3rf@fear, r&&g#ur za # 3iaafaears ast 3ftm-rc/n''a'Jfl qqRT~c/n''a'Jf trct-ufir;;ra=rr~~%,C'\ ... (\ .

'arfgr arra iaaastrsart arhf@ar if@r zrmtguu a3rf@ram gt
~~~n;:q;mr~t-3i'crmr" 'J=IP'Tfcl,"Q'-rv ~wcli,, ar~ ~nffrat-.,, . .:,

(il mu 11 ii" t- 3i'crmr fartAfra ~
(ii) &zsr ft a{ aaa uf@r

(iii) tar&dz sm fRzaraft a fa 6 # 3iala era
, 3ratarf zzfzqrh7an fa#tr (i. 2) 3f@0a, 2014# 3wara fatar4trqf@art a+a
faarrft rarer 3ffvi ar4taatarara{t ztit1
4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

' ➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) srs.awR me.,gr3rr# 4fr 3rfh nfrwr#mar szi eyesm ~n;:q; '4T G11s Rla1Ra ~ dT 'J=IPT fcl;""Q' .rv
~wcli ~ to% amarar tJ'{ :,m-~ cITTrn zyg RIa 1Ra tlT d'if~ t- to¾ amarar tJ'{ c/n'~~~I
.:, .:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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F.No.V2(MIsc)18/STC-II/16-17

ORODER-IN-APPEAL

This appeal is filed by M/s Gujarat Trading Co. 82, GIDC Estate, Mehsana Industrial

Estate,Mehsana, Gujarat (for brevity-'the appellant") against order-in-original

No.293/Supdt/STR-Meh/2016 dated 29.01.2016 (hereinafter referred to as "impugned

order") passed by the Superintendent of Service Tax Range, Mehsana Division (hereinafter

referred to as 'the adjudicating authority").

2. A show cause notice dated 11.03.2013 was issued to the appellant for non-filing of

ST-3 returns for the period from April 2012 to June 2012, by proposing penalty in terms of

Rule 7 of Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994. Vide the

impugned order, the adjudicating authority has imposed penalty of Rs.20,000/-. Being

aggrieved, the appellant has filed the instant appeal on the grounds that the impugned order is

patently against law; contrary to the facts on record and the imposition of penalty is required

to be set aside; that they are only carrying out trading activities and there was no taxable

Q value during the relevant period; that in view of Board's circular No.97/08/2007 dated

23.08.2007, the person who is not liable to pay service is not required to file ST-3 return.

3. Personal hearing in the matter was held on 24.01.2017 and Shri Aarjun Yagnik,

Chartered ·Accountant appeared on behalf of the appellant. He reiterated the grounds of

appeal and submitted copy of P L Account during 2012-13. They have filed Profit & Loss

account to show that they are doing only trading.

4. I have considered the facts of the case and submissions made by the appellant in the

appeal memorandum. The limited issue to be decided in the instant case is relating to

imposition of penalty for non filing of ST-3 returns during April 2012 to June 2012.

5. As per provisions of Section 70, every person liable to pay service tax, shall himself

0
\

assess the tax due on the service provided by him and shall furnish a return in the prescribed

format before the concerned authority. As per amended Rule 7 of the Service Tax Rules,

1994, form ST-3 required to be submitted by the 25" October 2012 shall cover the period

from 1 April 2012 to 30th June 2012. Rule 7C of the Service Tax Rules 1994 stipulates

penalty for non-filing of prescribed ST-3 returns in time. The statute prescribes that from the

date prescribed for submission of ST-3 return, rupees five hundred for the delay of fifteen

days, one thousand rupees for beyond fifteen days but not later than thirty days and beyond

thirty days, an amount of rupees one thousand plus hundred rupees every day. The provisions

to the said Rules provides the total amount payable in terms of the said rule, for delayed

submissions of return, shall not exceed the amount specified in Section 70 of the Finance

Act. i.e Rs.20,000/-.

6. In the instant case, the appellant has argued that they were not liable pay any service

tax during the period and as per Board Circular dated 23.08.2007, no ST-3 return is required

to be filed in such situation. The said circular states as under:

l
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"6.1 The service tax return is required to befiled under Section 70 of the Act read with
rule 7 of the Rules, by "anyperson liable to pay the service tax:". This return is required to
befiled on a halfyearly basis, in Form ST-3. For the periodsfrom April to September and
October- to March, it must be filed by the 25" October arid the 25 April respectively.
Further, 'Input Service Distributor' is also required tofile this return. Persons who are not
liable to pay service tax (because ofan exemption including turnover based exemption), are
not required tofile ST-3 return."

7. From the above, it is very much clear that no ST-3 return is required to be filed by an

assessee, if he is not liable to pay service tax. Further, the statute viz Rul3 7 C of Service Tax

Rules, 2004 itself provides the adjudicating authority to waive the penalty if the service tax

payable on gross amount is nil. However, I observe that the adjudicating authority has not .

looked into the facts and circumstances of case under which the appellant was not filing the

return, while imposing the penalty. Further, though the Board's above referred circular and

Rule 7 C of Service Tax Rules empowered the adjudicating authority to waive the penalty in

certain circumstances as discussed above, he had not done so. Therefore, looking into the

facts and circumstances, the penalty imposed is required to be set aside and I do so.
0
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by the appellant stand disposed of in above terms.

Attested

an14----(3mr gin)
3ge (3r4er-I)
Date:22/02/2017
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8. In view of above discussion, I set aside the impugned order and allow the appeal.

3141aaai arr za Rt a$ 3r#ita feqzrt 3uhah a@u srarl The appeal filed

o»{o
(Mohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.
To
M/s Gujarat Trading Co.
82, GIDC Estate, Mehsana Industrial Estate,
Mehsana, Gujarat

Copy to:- 1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner, Central Excise (System), Ahmedabad-III
4/TheAssistant Commissioner, Central Excise, Mehsana Division.

.___,/.). Guard file.
6. P.A.
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